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NOTES 559 

Torts — Acts Injurious to Third Persons — Malicious Mo- 
tive — It has generally been thought essential to a recovery in tort 
that the act complained of should, under the circumstances, be le- 
gally wrongful as regards the party complaining; that is, it must 
prejudicially affect him in some legal right ; merely that it will, how- 
ever directly, do harm to his interests, has been thought not enough. 1 
An interesting decision involving this principle of law is found in 
the recent case of Gott v. Berea College. 2 In this case a ruling of 
the college faculty providing that "eating houses and places of 
amusement in Berea not controlled by the college must not be en- 
tered by the students on pain of immediate dismissal," was held to 
be justifiable and the defendants held not liable in damages to the 
plaintiff, a restaurant keeper, even though the latter s business was 
ruined by the enforcement of the ruling. Undoubtedly the decision 
was correct on the ground that the college was a privately endowed 
institution and the college authorities had therefore a right to place 
any reasonable restrictions upon the students. 3 Had it been a public 
institution, supported by State appropriations, it is doubtful whether 
its powers of student discipline and control would have been so 
broad. 4 It seems clear, however, that the authorities of any public 
institution of learning may lay down and enforce any reasonable 
rules regulating the conduct of the pupils, and will not be liable for 
any injurious consequences resulting therefrom. 5 

The interesting point of law in the Gott case, however, arises 
from the allegation in the bill of malice on the part of the defend- 
ants. Will a malicious motive make an actor liable in damages for 
an act apparently within his legal rights? Again, will the fact that 
an act done is within the legal rights of the actor justify it, if it ap- 
pear that the act is prompted solely by malicious motives? Judge 
Cooley has said : "Bad motive, by itself, is no tort. Malicious mo- 
tives make a bad act worse, but they cannot make that a wrong 
which in its own essence is lawful. An act which does not amount 
to a legal injury cannot be actionable because it is done with bad 
intent. Where one exercises a legal right only, the motive which 
actuated him is immaterial. When in legal pleadings the defendant 
is charged with having wrongfully and unlawfully done the act 
complained of, the words are only words of vituperation, and 
amount to nothing unless a cause of action is thereby alleged." 8 So 
far as it has been applied to the control and discipline of students in 
public institutions of learning, this broad principle of law has been 
sustained, and the malicious threatening, persuading and intimidat- 



1 Addison on Torts, 6th Ed. (1891), American Notes, Baylies, Chap. I, §1. 

' 161 S. W. Rep. 204 (Ky. 1913). 

'People v. Wheaton College, 40 111. 186 (1866). 

4 State ex rel. Stallard v. White, 82 Ind. 278, 42 Am. Rep. 496. 

5 Jones v. Cody, 132 Mich. 13, 92 N. W. Rep. 495, 62 L. R. A. 160 (1902). 
"Cooley on Torts, Vol. II (3rd Ed.), p. 1505. 
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ing of scholars by the school authorities from patronizing a place of 
business near the school has been held not to be actionable. 7 But it 
is submitted that the broad ground apparently laid down by Judge 
Cooley cannot be taken under every set of circumstances. Even 
Judge Cooley himself seems to have doubted the strength of the 
proposition, for subsequent to its statement he also says : "The point 
is not without interest, and it would seem that there must certainly 
be some difference between the man who proposes to keep within 
the limits of legal rights, and also to cause no annoyance, and the 
man who proposes to cause what annoyance he may find possible 
without exceeding those limits." 8 A review of the cases shows 
that some of the courts have also had doubts on the point involved 
and there is a clear tendency in the modern decisions to hold an 
actor liable in damages, under certain circumstances, for injuries 
arising from an act done solely from malicious motives, altho 
the act is within the apparent legal rights of the actor. 

To illustrate this tendency there is that class of cases — to which 
our principal case belongs — in which the defendant, acting within 
his apparent legal rights, has so restricted persons under his control 
or influence in the freedom of their actions as to cause injury to 
the plaintiff in his business, that being the result intended by the de- 
fendant. In each of these cases malicious motive has been alleged 
and urged upon the court as a ground of liability. The cases natu- 
rally fall into two groups, the one group in which recovery has been 
denied, and the other group in which the defendant has been held 
liable for the injury resulting from his act. 

Group I. In this group the courts have denied recovery upon 
the ground that the defendant has acted within his legal rights. So 
an employer who maliciously refused to employ or to retain in his 
employ any one who rented the plaintiff's house was held free from 
liability for the injury resulting. 9 Where orders were maliciously 
issued to the employees of the defendant railroad company that they 
would be discharged if they continued to deal with the plaintiff, a 
retailer in the vicinity, no liability was held to attach for the damage 
resulting to the plaintiff. 10 Similarly, a defendant lumber company 
was held to have the right to maliciously refuse to honor pay checks, 
issued to its employees, and used as cash in the vicinity with the 
company's acquiescence, if they came through the hands of the 
plaintiff, a nearby retailer, who was competing with the "company 
store." 11 So also a lumber company was held justified in maliciouslv 



' Guelther v. Altman, et al., 26 Ind. App. 587, 60 N. E. Rep. 355, 84 Am. 
St. Rep. 313 (1901). 

"Cooley on Torts, Vol. II (3rd Ed.), p. 1511. 

'Heywood v. Tillson, 75 Me. 225, 46 Am. Rep. 373 (1883). 

"Payne v. R. Co., 13 Lea, 507, 49 Am. Rep. 666 (Tenn. 1884). 

" Robinson v. Texas Pine Land Ass'n, 40 S. W. Rep. 843 (Tex Civ 
App. 1897)- 
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posting a notice that it would discharge all employees dealing with 
the plaintiff, a nearby competing retailer. 12 

Analogous to the above are cases where school authorities have 
maliciously enforced rules regulating the conduct of their pupils 
to the injury of the business of nearby store keepers. 13 

Group II. But there is another line of cases in which malicious 
motive has been held sufficient to entitle the injured party to recover 
for the injury he has suffered in his business as a result of the de- 
fendant's apparent legal act. Recovery has been allowed in cases 
arising under situations analogous to those in some of the cases in 
Group I. A railroad company was held liable for the injury re- 
sulting from orders maliciously issued to the effect that any of the 
company's employees "eating and drinking at the hotel of the plain- 
tiff would be discharged." 14 The manager of a railroad company 
was held to be personally liable for the damage he caused by malic- 
iously using his position and authority to coerce the employees of 
the company from dealing with the plaintiff. 15 An adjacent retailer 
was permitted to recover for the injury resulting to his business 
when a lumber company maliciously ordered its employees to refrain 
from dealing with him under threat of discharge. 16 

Again, recovery has been allowed where persons have malic- 
iously agreed to not only themselves refrain from dealing with the 
plaintiff, but to induce others to do the same, the sole purpose being 
to injure the plaintiff in his business. 17 

Where malice is indulged in under the guise of competition, the 
tendency of the recent decisions is to look to the moving cause and 
permit the injured party to recover for the damage he has sustained. 
So where a banker started a barber shop for the sole purpose of 
driving the plaintiff out of business and closed the new shop as 
soon as he had accomplished his object, he was held liable for the 
injury caused to the plaintiff. 18 And where a wholesale oil company 
entered the retail field for the sole purpose of injuring a retailer 
who had refused to continue to deal with them, they were held liable 
in damages to the retailer for ruining his business. 10 

12 Lewis v. Huie-Hodge Lumber Company, 121 La. 658, 46 So. Rep. 685 
(1908). 

13 Guelther v. Altman, et al., 26 Ind. App. 587, 60 N. E. Rep. 355, 84 Am. 
St. Rep. 313 (1901). 

14 International, etc., R. Co. v. Greenwood, 2 Tex. Civ. App. 76, 21 S. W. 
Rep. 559 (1893). 

"Graham v. R. Co., 47 La. Ann. 214, s. c. on appeal, Ibid. 1656 (1895). 

"Wesley v. Lumber Co., 97 Miss. 814, 53 So. Rep. 346 (1910). 

" Ertz v. Produce Exchange, 79 Minn. 140, 42 L. R. A. 90, 81 N. W. Rep. 
737 (1900) ; Delz v. Winfree, 80 Tex. 400, 16 S. W. Rep. 11 1 (1891). 

"Turtle v. Buck, 107 Minn. 145, 22 L. R. A. (N. S.) 599, 119 N. W. Rep. 
946 (1909). 

"Dunshee v. Standard Oil Co., 132 N. W. Rep. 371, 36 L. R. A. (N. S.) 
263 (la. 1912), 
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It appears from the cases cited that Judge Cooky's broad propo- 
sition that "malicious motives cannot make that a wrong which in 
its own essence is lawful" must at least be qualified in cases involv- 
ing injury to business. In all of the cases cited in Group II the ma- 
licious motive of the defendant has been the basis of recovery. On 
the other hand, in the cases of Group I, the presence of malicious 
motive has been held insufficient to entitle the one injured by the 
defendant's act to recovery. In the cases of each group the act 
complained of has been in its own essence lawful. 

But because of the different result reached in the cases of each 
group it need not necessarily be concluded that they are irreconcil- 
able on principle. An examination of the cases in Group I will 
show that in each — with the exception of Payne v. Railroad Com- 
pany 20 — the act complained of might be justified on the ground that 
the defendant was acting to protect his own interests or those of 
his employees, or on the ground of legitimate competition, or on the 
ground of discipline. But in each case of Group II the sole moving 
cause of the defendant's act was his malicious motive to work injury 
to the plaintiff. The reconciling principle of these apparently con- 
flicting groups of cases would then appear to be as follows: The 
doer of an act in its own essence lawful will not be liable for injury 
resulting therefrom because of a concurrent malicious motive, if he 
can justify the act on the ground of protecting his own or his em- 
ployees' interests, competition, discipline, etc. But if malice is the 
sole moving cause of the act complained of, the actor will be liable 
for the injury resulting therefrom if his object in so acting will not 
result in benefit either to himself or to the community. In other 
words, if the actor cannot justify his act on the ground of benefit to 
the community at large, or on the ground of reasonable use of his 
social rights resulting in his personal advantage, his malicious mo- 
tive will destroy all justification for an act apparently legal and he 
should be held liable for injuries arising therefrom. R. M. G. 



Legal Ethics — The following questions were recently an- 
swered by the New York County Lawyers' Association's Committee 
on Professional Ethics: 

Question : 

A Receiver and his counsel agree to divide their fees, i. e., the Receiver 
to pay to his counsel one-half of the commissions which the court might allow 
to him, and the counsel to pay to the Receiver one-half of the amount which 
the court awarded to him as counsel for the Receiver. 



M Supra, n. 10. The decision in this case is very doubtful, two of the 
five judges dissenting. On the principle advanced, it is submitted that the 
decision should have been the other way since the sole motive of the defend- 
ant was to maliciously injure the plaintiff. At all events, the effect of the 
case is nullified by statute. Shannon's Code, Supp. 285. 



